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No. 3444
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Emma F. Eumsey,
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vs.

New York Life Insurance Company

and Benson, Smith and Company,

Limited,

Appellees.

APPELLANT'S REPLY BRIEF AND BRIEF ON MOTION

TO DISMISS APPEAL.

THE MOTIONS TO DISMISS.

In the brief of Benson, Smith and Company, it

is argued, in limine, that the appeal should be

dismissed because, as they say, the decree appealed

from is not a final decree. They cite many cases

in support of this proposition. When these cases

and all of the rules, with respect to the finality of

judgments, announced by the Supreme Court of

the United States, are analyzed, we think this court

must hold that the judgment of the Supreme Court



of Hawaii is a filial judgment, within the principles

governing appellate jurisdiction, as it unquestion-

ably is in fact.

The opinion of the Supreme Court of Hawaii

ends as follows:

^^The decree appealed from is reversed and
the cause remanded to the Circuit Judge for
such further action compatible to this decision
as may be necessary'' (Tr. p. 452).

This language is copied in the decree (Tr. p. 453).

The decision is therefore made a part of the judg-

ment and the lower court is directed to do what may
be necessary, compatible to that decision. There is

a direct order expressed in this judgment, which,

upon investigation of the opinion, is found to be a

direction ending all litigation between the parties.

The mandate of a Supreme Court is to be inter-

preted according to the subject matter of the pro-

ceedings and not in a manner to cause injustice.

Wayne County v. Kennicott, 94 U. S. 498

;

Story V. Livingston, 13 Pet. 359.

The opinion delivered by an appellate court, at

the time of rendering its decree, should be consulted

to ascertain what is intended by its mandate.

Re Sanford Fork & Tool Co., 160 U. S. 247.

To ascertain the true intention of the decree and

mandate of the Supreme Court, the decree of the -

court below and of the Supreme Court must be

taken into consideration.

Mitchel V. U. S., 15 Pet. 52.



The opinion of the Supreme Court of Hawaii is

found from pages 442 to 452 of the printed Tran-

script of Eecord. On page 452, at the close of the

opinion, the court says:

^^The appellee, the New York Life Insur-
ance Company, having paid the judgment ren-

dered against it in favor of the beneficiary in

said policy, Benson, Smith and Company, Lim-
ited, is absolved from any and all further lia-

bilit}^ under said policy."

This makes the judgment as final as it could be

made, so far as the New York Life Insurance Com-

pany is concerned. In the opinion the court ex-

pressly says that Benson, Smith & Company, Lim-

ited, had an insurable interest in the life of Eum-
sey, and at the bottom of page 449, says that the

policy, having been taken out by Rumsej^, for the

benefit of Benson, Smith & Company, under an

agreement between the three principal stockholders,

Rumsey could not afterwards change the benefici-

arv. That is a final and conclusive determination

that the appellant has no interest in the policy and

could have none under any conceivable change of

benefi.ciary that might have been attempted to be

made without the consent of Benson, Smith & Com-

pany. This is clearly a final determination against

appellant and in favor of Benson, Smith & Com-

pany.

Under these circumstances the litigation of the

parties, as to the purpose of the case, was termin-

ated by the decree of the Supreme Court of Hawaii.

It is true the case was remanded to the lower court



^^for such further action compatible to the decision

as may be necessary", but the only thing the lo^Yer

court can do ''compatible to the decision'' is to dis-

miss the case, for every question was determined

against the appellant, who was the petitioner below.

If the Supreme Court of Hawaii had, in so many

words, directed that the case be remanded and the

petition dismissed, it would not have more effec-

tively ordered the dismissal than it did by the judg-

ment which it entered. After the judgment of the

Supreme Court of Hawaii nothing remained to be

done in the lower court to carry the decree of the

Supreme Court into execution but to vacate the

judgment against the defendants and dismiss the

case. No other action can be suggested '^compatible

to the decision".

The form of judgments of reversal, when the pos-

sibility of further action by the lower court is con-

templated by the appellate court, is, generally, ''for

further action not inconsistent with the decision".

(See Winn's Heirs v. Jackson, 12 Wheaton

135.)

The Hawaiian court has not left its judgment

open, as the form of judgment quoted does.

The Hawaiian court uses the word "compatible",

but the decree is positive.

"Further action compatible to the decision."

That is, action follotving the decision.

Action in accordance with the decision.



Compatible

(1) Capable of existing together.

(2) Congruous.

(3) Consistent.

In Winthrop Iron Co. v. Meeker, 109 U. S. 180,

the court said on page 183 :

^^The litigation of the parties as to the merits
of the case is terminated and nothing now re-

mains to be done but to carry what has been
decreed into execution. Such a decree has al-

ways been held to be final for the purpose of

appeaL"

And the court cites Bostwick v. Brinkerhoff, 106

U. S. 3, and the cases there cited, and quotes from

Forgay v. Conrad, 6th How., at page 204.

In La Bourgogne, 210 U. S. 95, the court says on

page 112:

^^The authorities concerning the distinction

between interlocutory and final decrees were
cited in the opinion in Keystone Manganese and
Iron Co. Ys.^ Martin, 132 U. S. 91, and the

subject is fully reviewed in McGourkey vs.

Toledo O. C. R. Co., 146 U. S. 536. The rule

announced in these cases for determining
whether, for the purpose of an appeal, a decree

is final, is in brief whether the decree disposes

of the entire controversy between the parties

and illustrations of the application of the rule

are found in the late cases of Clark vs. Roller,

199 U. S. 541-546, and Ex Parte National

Enameling Co., 201 U. S. 156."

In Des Vergers v. Parsons, 8 C. C. A. 526 (5th

Circuit), the court said, on page 533:



"The decree meets all the requirements of a
final decree as it terminates the litigation on
the merits of the case and settles the rights of
all parties. Many cases can be cited in support
of this conclusion from Eay vs. Law, 3 Cranch.
179, down to McGourke vs. Railroad Co., 146
U. S. 536, where the cases respecting final and
interlocutory judgments are reviewed and the
distinctions between them pointed out. We
content ourselves with citing Grant vs. Insur-
ance Co., 106 U. S. 430, where it is declared that

'the rule is well settled that a decree to be final

within the meaning of that term as used in the

Act of Congress giving this court jurisdiction

on appeal must terminate the litigation of the

parties on the merits of the case, so that if there

should be affirmance here the court below would
have nothing to do but to execute the decree it

had already rendered'.''

As we said the judgment of the Supreme Court of

Hawaii makes its decision a part of its decree so

that the true character of the judgment of that

court can be ascertained upon the examination of

its decision, and that decision explicitly and con-

clusively terminates the litigation hetiveen the par-

ties and determines every question on the merits.

From the line of decisions of the Supreme Court

of the United States cited above the rule for deter-

mining whether, for the purpose of an appeal, a

decree is final, is tvhether the decree disposes of the

entire controversy 'between the parties, and if it

does, it is final and appealable.

It has been held, in innumerable cases, by the

Federal Courts, that a final decree is one settling

all matters in litigation within the pleadings and



that a decree is absolutely final where issues raised

by the pleadings were all submitted and the court

passed on all the merits.

Talley v. Curtain, 58 Fed. 4;

Maas V. Longstorf, 166 Fed. 41.

Under the decision of the Supreme Court of

Hawaii, the lower court had no judicial function to

perform. All it could do would be to exercise the

rainisterial function of dismissing the case as

though it had been, in terms, directed to do so.

In McGourkey v. Toledo & Ohio R. R. Co., 146

U. S. 536, the court said, on page 545:

^'It may be said in general that if the court

make a decree fixing the rights and liabilities

of the parties and thereupon refer the case to

a master for a ministerial purpose only, and no
further proceedings in court are contemplated,

the decree is final ; but if it refer the case to him
as a subordinate court, and for judicial pur-
pose, as to state an account between the parties

upon which a further decree is to be entered,

the decree is not final."

And on page 546

:

^^But even if an account be ordered taken,

if such accounting be not asked for in the

bill and be ordered simply in execution of

the decree, and such decree be final as to all

matters within the pleadings, it will still be re-

garded as final."

It is true that in some of the cases cited by the

appellees in the brief it was apparently ruled that

the face of the judgment is the test of its finalit}^

The language used in those cases is appropriate to



the conditions presented by the cases in ^Yhich used

and while the court, in some of them, apparently

made the face of the judgment the test of finality,

3^et the court always gave a reason for so doing

drawn from the condition of the case presented; this

is stated in the latest expression of the Supreme

Court that we have been able to find.

In Carondelet Canal Co. y. La., 233 U. S. 362,

the court said on page 372

:

''In La. Navigation Co. v. Oyster Commission
of Louisiana, 226 U. S. 99, we repeat the test

of finality to be the face of the judgment and
express the reasons to be that this court cannot
be called upon to review an action of the state

court piecemeal. The language was appro-
priate to the condition presented by the case

for the pleading in the case was left open
for amendment."

To find a reason for making the face of the judg-

ment the test of finality, the court went into the

case and found it would have to review the case

piecemeal so to state that the test of finality was

the face of the judgment was appropriate to the

condition which was found to exist, to wit: that

the pleading was left open for amendment. And on

the same pas:e the court said:

''In M. 8i K. Interurban Co. v. City of

Olathe, 222 L^. S. 185. a demurrer was sustained

to the plaintiff's pleadings in the trial court

and the supreme court did not direct a dismissal

of the suit but left it stand in the court below.

AVe held that the judgment sou2:ht to be re-

viewed was not one which finallv determined
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the cause, and that we were without jurisdic-

tion."

Here, again, the Supreme Court, in order to

apply the test of finality of the face of the judg-

ment, looked into the condition of the case. In

the same case (233 U. S., page 372), the court

takes up the case of Hazelton v. The Bank, in

183 U. S. 130, and shows that the test of finality of

the face of the judgment is applied only when its

application is appropriate to the condition pre-

sented by the case.

The court says

:

^^In Hazelton v. The Bank, 183 U. S. 130,

the action was against the national bank to

recover, under section 5198 of the Revised
Statutes for usurious interest alleged to have
been charged. There was judgment in favor
of the plaintiff in the action. It was reversed
by the Supreme Court of the state on the
ground that he had neither paid nor tendered
the principal sum and the case was remanded
for further proceedings. The case therefore
was remanded for a new trial in its entirety.

It was ruled that the face of the judgment is

the test of its finality, and that this court
cannot be called on to inquire whether when
a case is sent back the defeated party might or
might not make a better case."

There it was found that tlie case was remanded

for a netv trial in its entirety. That fact was as-

certained only by looking into the opinion of the

Supreme Court of the state, and after having ascer-

tained that fact it was ruled that the face of the

judgment is the test of its finality, but in that
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case, as in the case at bar, the opinion of the

lower court was a part of its judgment and was

looked into to ascertain the finality of the judg-

ment. On the same page in 233 U. S. the court says

:

^^This rule (that the face of the judgment
is the test of its finality) was again expressed
in Schlosser v. Hemphill, 198 U. S. 173, in

a case where the right to amend the pleadings
existed and a new case could have been made.''

Thus again showing that the rule that the face

of the judgment is the test of its finality is only

expressed when it is appropriate to the condition

presented by the case. The judgment of the Su-

preme Court of Louisiana will be found in full, 129

Louisiana 322.

Winn Y. Jackson, 12 Wheaton 135, throws no

light on the question. The motion to dismiss was

allowed without opinion. For aught that appears

the court may have read the decision of the State

Supreme Court to ascertain whether or not the

judgment was final. Doubtless it did if there was

one.

The action was in ejectment.

The rem.and was *'for further proceedings not in-

consistent with the decision".

In the case of Moore v. Eobbins, 18 Wall, e588,

cited by the appellees, the court said:

^^ There the decree of the lower court was re-

versed and the case was ^remanded to the cir-

cuit court for such other and further proceed-

ings as to law and justice shall appertain', the
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ground of reversal does not appear in the rec-

ord:

'

The mention by the Supreme Court of the fact

that "the ground of reversal does not appear in

the record" shoivs that the ground of reversal would

have teen considered had it appeared in the record.

If the ground of reversal was not material, the

court would not have mentioned it.

It is quite evident that the opinion of the Illinois

Supreme Court did not appear in the record.

The action was to foreclose a mortgage, and de-

cree in favor of complainant was reversed by the

State Supreme Court. It is quite apparent from

the very nature of the case that the litigation was

not concluded by the judgment of reversal.

In District of Columbia v. McBlair, 124 U. S.

320, the question did not arise on motion to dis-

miss, or in any jurisdictional way, but rather by

contention more in the nature of res adjudicata,

the claim being that the matter involved had been

previously adjudged against the District of Col-

umbia by a decree of the general term, which was

claimed to be final, against the District. The man-

date of the general term remanding the cause was

:

^^To be further proceeded with as the parties
might 'be advised,"

How the parties might be advised is certainly an

unknown quantity and such a judgment could not

be final.
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In the case of Smith v. Adams, 130 U. S. 167,

cited, it is seen on page 171 that the lower court

sustained a demurrer to the complaint and the

IDlaintiff elected to stand upon his complaint with-

out amendment and the same was dismissed. On
appeal to the Supreme Court of the territory this

judgment was reversed and the cause remanded

to the district court for further Droceedinsrs ac-

cording to law and the judgment of the appellate

court. It is apparent in the condition of the case

that under such an order of remaud there was

somethino: to he done in the district court requiring

judicial action on its part. The complaint having

been held good on demurrer, it was incumbent upon

the defendant to answer it and the cause would

proceed to trial. It was under these circumstances

that the judgment of the Supreme Court of the

territory was held not final.

In Lodge v. Twell, 135 U. S. 232, the remarks

of the United States Supreme Court were directed

to the decree of the lower court, which, while it

settled the equities of the bill, was clearly inter-

locutory, as, after the equities were settled, the

property was to be sold by a receiver, accountings

had and the amount ascertained that should go as a

judgment against the defendants. And the court

looked into the condition of the case to ascertain

this.

Mr. Justice Fuller in his opinion says, p. 235:

''The decree was interlocutory, not final, even

though it settled the equities of the bill.''
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The following significant language is used in the

opinion, p. 235

:

'^Wliat was left to be done was something
more than the mere ministerial execution of

the decree as rendered.''

Hazelton v. Central Nat. Bank, 183 U. S. 130, is

sufficiently commented upon in the opinion of Mr.

Justice McKenna in Carondelet Co. v. Louisiana,

supra,

Louisiana Nav. Co. v. Commission, 226 U. S.

99-102;

We have already quoted the comment on this

case embraced in the opinion of Mr. Justice Mc-

Kenna in 233 U. S.

"We invite the attention of this court to the fact

that the opinion of Mr. Chief Justice White in the

case conclusively shows tliat the Supreme Court of

the United States read the opinion of the Supreme

Court of the State of Louisiana and considered it

as part of the judgment, and from it determined

whether the judgment sought to be reviewed was

final or not.

In the first paragraph of the opinion of Mr. Chief

Justice White, portions of the opinion of the

Supreme Court of Louisiana are epitomized. There

it is said

:

^^The court below elaborately reviewed the
averments of the petition and expressed the
opinion that in some respects a cause of action
was stated."
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Tims it is seen that the opinion is a part of the

judgment, the face of which is to he scrutinized for

the purpose of ascertaining whether or not the

judgment expresses finality.

We have quoted from Mr. Just-ice McKenna, in

233 U. S., comment on Schlosser v. Hemphill, 198

TJ. S. 173-176, sufficient to sho^Y that the case was

one where the rigid to amend the pleadings existed

and a new case could have been made.

In all the cases cited it is apparent that it was

possible to do something further. In the case at

bar it is not possible to anything further.

THE "DECISION" (OPIMO) IS A PART OF THE *T)ECREE".

FOUXD IX THE TEADSCRIPT (p. 453).

The trial judge must read the decision in order

to ascertain what action is ^^ compatible to the deci-

sion" just as much and as if the opinion were em-

bodied in the decree.

Doubtless, the form adopted is in the interest

of brevity. The form makes it unnecessary to re-

peat the language of the opinion, but makes the

opinion part of the decree by reference.

Hurlbut Land Co. v. Truscott, 165 U. S. 719,

and Oklahoma v. Xeville, 181 U. S. 615—in neither

case is there any opinion.

Estis V. Traube Davis Co., 128 U. S. 225-230,

involved only the question whether the judgment
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sought to be reviewed was a joint or several judg-

ment, being held to be a joint judgment, it was de-

termined that one judgment defendant could not

sue out a writ of error without proper summons

and severance in order to allow the prosecution

of the writ by any less than the whole number

of the defendants against whom the judgment is

entered, and hence, ^^for tliese reasons the writ of

error is dismissed^',

Memphis Keeley Inst. v. Keeley Co., 144 Fed. 628

(6th Circuit) is disposed of as authority by quot-

ing the syllabus:

^^A decree dismissing a bill, in so far as re-

lates to one branch oiily of the controversy be-

tween the parties, and that a subordinate one,

leaving the principal issue in the case undeter-
mined, is not a final decree, and it is not ap-
pealable."

Stillwagon v. B. & O. R. Co., 159 Fed. 97, may
be disposed of by the following statements by Judge

Cross who delivered the opinion

:

"'^ * * The writ of error in this case
brings before this court for review the follow-

ing order of the circuit court:
^And now, to wit * * * the plaintiff * * *

having made a motion for leave to file an
amended petition in the above case, leave to

file the same is hereby refused.' "

Montana Ore Co. v. Butte etc. Min. Co., 126 Fed.

168 (9th Circuit), is likewise disposed of by the

syllabus

:

^^An order made by a court of equity pending a

suit to enjoin trespassers on mining property.
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actual and threatened, for an inspection and
survey of the locus in qito^ is not a final judg-
ment, order, or decree, and is not apiDeal-

able."

Southern R. Co. v. Postal Cable Co., 93 Fed. 393

(4th Cir.). The syllabus is as follows:

^'An order in condemnation proceedings ap-
pointing commissioners to assess the damages
is not a final order, to which a writ of error
will lie."

Here are some of the tests of finality applied in

cases cited:

^^The litigation of the parties as to the merits
is terminated."

^'Nothing remains to be done but carry what
has been decreed into execution.''

'^Whether the decree disposes of the entire

controversy between the parties."

^^ Terminates the litigation on the merits of

the case and settles the rights of all parties."

^'Has the court below judicial or merely min-

isterial functions to perform under the man-
date."

The test whether the litigation is ended, by the

judgment appealed from, if adopted in this case,

can bring but one answer. It is not necessary to go

to the record for the answer. The answer stands

out in the opinion, which is a part of the decree.

No case has heen cited and tve have found none

in which the appellate court has refused to read the



17

opinion of the loiver courts to determine the ques-

tion of the finality of a judgment announced in

the opinion or to hold the judgment final, when the

opinion showed it to he final.

An appellate court expresses its judgments in

the form of written opinions. Is what is done, by

such a court, to be ascertained from the opinion of

the court or from what the clerk writes down, as

his understanding of the opinion? If the opinion

controls, then the whole opinion will be read (if

necessary) to find out what the opinion means, de-

cides, orders, adjudges; when that is done, in the

case at bar, no uncertainty remains,—the opinion

bristles with finality—the plaintiff's rights have

been crucified and buried and only this court can

roll the stone away.

In Hazelton v. Bank, cited, as construed by the

United States Supreme Court in 233 U. S'., the

face of the record showed that ^Hhe case was re-

manded for a new trial in its entirety''. But this

fact was ascertained from the face of the judgment,

including the opinion.

To the credit of our courts let it be said that

there is no case cited in which, under analogous,

much less parallel, circumstances, the judgment has

been held not final.

Here are the circumstances which induced the de-

cisions in the cases cited to support the motion.
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Demurrer sustained without any judgment of

dismissal. (Xearlv all codes allow amendments as

of right) Interurban Co. v. Olathe, supra.

Case remanded for a new trial in its entirety.

Hazelton v. Bank, supra.

Case remanded for ^^sucli other and furtlter

proceedings as to law and justice shall apper-
tain." Moore v. Robbins, supra.

Interlocutory decree for accounting, receiver,

etc. Lodge v. Twell, supra.

One of several judgment defendants tries to

review without summons and severance. Estis

V. Trabue, supra.

Bill dismissed as to one part of controversy;

other and more important parts retained. Mem-
phis Keely Inst. v. Keely, supra.

Refusal of leave to file amended petition.

Stillwagon v. B. & O. R. Co., supra.

Order for interlocutory injunction, etc. Mont.
Company v. Butte Co., supra.

Messrs. Andrews & Pittman, the counsel who rep-

resented appellant in the Hawaiian courts, having

been advised by cable of the pending motion, cabled

back

—

^'Decision of Supreme Court dismissing peti-

tioner's petition is final judication of all issues.

Entry of judgment of dismissal in Circuit Court
merely ministerial."

Citing 3 Corpus Juris, 458.

The e:ffort of the legal profession is more and

more directed, every year, toward eliminating from

the administration of justice the things which have

so gravely tended to create and foster distrust and
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dissatisfaction with the results achieved in the ad-

ministration of the law by the courts. Thousands

of lawyers meet every year in bar associations and

an examination of the reports of their proceedings

will demonstrate that most of their time is spent in

endeaA^oring to eradicate evils of practice just such

as those of which the motion to dismiss, now be-

fore this court, is so good an example. The pro-

fession needs no higher tribute to its integrity of

mind than the fact that it struggles, year in and

year out, with unflagging zeal, and undiminished

effort, to relieve the practice of the reproaches which

judgments, such as that this court is now asked

to pronounce, fasten upon the administration of

the law. Time does not permit to notice any of

these proceedings except those of the great nation-

w^ide organization, the American Bar Association.

This association, after an effort lasting twelve

years, had these words added to Section 269 of the

Judicial Code, by an act approved Feb. 26, 1919

:

'^On the hearing of any appeal, certiorari,

writ of error, or motion for a new trial, in any
case, civil or criminal, the court shall give judg-
ment after an examination of the entire rec-

ord before the court, without regard to tech-

nical errors, defects, or exceptions which do
not affect the substantial rights of the parties."

See

American Bar Association report 1917, p.

334;

A. B. A. Journal, July, 1917, Vol. 3, p. 507;
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Report A. B. A. 1918, p. 77;

Report A. B. A. 1919, p. 63.

Xo case will soon be presented to this court to

wMch the principle of this legislation is more ap-

plicable, nor to ^Yhich that principle may be applied

with greater merit or justice, for here everything

of substantial right is clearly with the appellant.

The appellees support their motion only on ground

of technical errors, defects and exceptions, so at-

tenuated as to be incapable of visualization and so

far fetched as to be fantastical.

It must be apparent to the court that to dismiss

this appeal, under the circumstances presented by

this record, is to deprive the appellant of a plain

right; the judgment of this court on the case pre-

sented by the record has been sought under such

circumstances, and the case itself is of such a na-

ture, as to forbid that the court should refuse

appellant the benefit of that judgment, unless com-

pelled to tins refusal hy positive and affirmative

mandate of the latv.

If the accident which has happened be fatal to

appellant's right to this review, she must bear it

though she vdll never be able to imderstand it.

A conclusion by this court, that the motion to dis-

miss must be granted, will add one more case to

the dwindling number which the members of the

legal profession may understand but cannot defend

and give occasion, and even add, incentive to the

efforts of the bar to correct, by legislation, that
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which it is the concensus of professional opinion

constitutes a reflection upon our judicial system.

Laches.

APPELLANT WAS ?fOT GUILTY OF LACHES A>D THE STATUTE

OF LL^ITATIOXS IS >0T IXVOLTED.

Counsel, apparently, have entirely misconceived

the nature of this action. The statute of limita-

tion is not involved. It is a suit in equity and not

at law. We deem it unnecessary to burden the court

by discussing the question of laches at length.

Neither is it necessary to discuss the cases cited on

this question.

Even if the statute of limitations were applicable

six years had not elapsed between the bringing of

this action and the death of Mr. Rumsey. Mrs.

Rumsey brought suit against the Insurance Com-

X:'any in Denver, Colorado, immediately after

the death of ]\Ir. Rumsey and diligently prose-

cuted it. After it was dismissed by the Su-

preme Court of that state, she promptly brought

the present action. Never for a moment did she

sleep on her rights but always proceeded with the

utmost diligence. Mr. Rumsey died in 1910. The

case at bar was instituted in 1915. It certainly can-

not be claimed that the statute ran against her

before her husband's death. Her right did not

accrue until after Rumsey 's death as she had no

vested right in the policy during his lifetime: the

beneficiary could have been changed by him at any
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time he desired. When he died, her right in the

policy vested and this action was brought within

the statutory period. Even if the statute of limita-

tions were applicable, this court could not iDossibly

be justified in adopting the rule, sometimes adopted

by courts of equity, that equity follows the law. To

do so would put a premium on fraud. This court

Avill not permit the Drug Company to take advan-

tage of its own fraud. The facts in this case are

such that there is not the slightest reason for this

court to even attempt to apply such rule; all the

equities are with the appellant.

This question of laches vras very strongly urged

before the trial judge. He disposed of it in lan-

guage which we ask leave to adopt as part of our

argument

:

^^Laches on the part of the plaintiff is also

alleged by counsel for the Drug Company as a

reason why she should not prevail here, it being

claimed that she allowed more than six years

to elapse between the date (August 30, 1907)

when her husband demanded delivery of the

policy by the Drug Company, and the bringing

of the present suit. I find no merit in this con-

tention. Her claim does not rest upon the

cjuestion of the physical whereabouts of the

piece of paper whereon the policy of insurance

is printed or written. I have held, as above,

that the action of Rumsey, as herein described,

in his efforts to obtain a substitution of bene-

ficiary under . the -Dolicy, constituted, became
and was, and thereafter continued an equitable

substitution, as effective in all respects for the

purpose of the present suit, as though the pol-

icv had been forwarded to the home office in
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New York, and the substitution physically en-

dorsed thereon. There is no question of re-

plevin, or the right to replevy, involved in this

case. The fact that the particular piece of paper
involved reposed in the safe of the Drug Com-
pany instead of having been delivered to Kum-
sey, or to his wife, does not affect in the slight-

est degree her right of recovery herein. The
Statute of Limitations is not involved."

With due respect to learned counsel, it strikes us

as a curious and roundabout route by which they

arrive at the conclusion that either the statute of

limitations or laches ran against this plaintiff be-

cause Mr. Rumsey did not sue the Drug Company
for the policy when the Drug Company declined to

turn it over to him. Laches is never imputed, ex-

cept in cases where through the neglect, delay or

failure of the party against whom the laches is

asserted, the party claiming the benefit of the doc-

trine has changed his position, to his disadvantage.

If the Rumseys had remained silent, asserted no

claim to the policy, made no attempt to change the

beneficiary and allowed the Drug Company to

pay the premiums without notice of any kind it

might well be argued that the Drug Company was

entitled to invoke the doctrine of laches against

plaintiff.

This is not the state of the record.

On the contrary, everything was done that could

have been done and whatever the Drug Company
did, toward paying premiums, from very shortly

after the marriage of the plaintiff and the insured,
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it did with notice that its claim now made, would be

contested and it paid the later premiimis which it

did pay in defiance of the direction and request of

the plaintiff and her husband, that it should not

pay them, and with notice that the plaintiff and

her husband desired to pay these premiums. The

defendant raced^ as it were, with the insured and

his wife, to get ahead of them in the payment of

the premium due June 11, 1910, and actually paid

the premium two days before it was due (see letter

of July 5, 1910, from Gordon, manager, to Jackson,

comptroller, Tr. p. 282).

THE DEFEXDAMS DO NOT COME WITH CLEA:N HAXDS.

A court of equity will not impute laches, neither

will it follow the analogy of the statute of limita-

tions, when the delay invoked as a defense is

brought about or contributed to by the parties seek-

ing the benefit of these equitable doctrines.

He, who would invoke the doctrines of equity,

whether as a sword or as a shield, must present him-

self to the court with blade bright and shield shining

and spotless. The collusive suit instituted by the

Drug Company against the Insurance Company, all

knowledge of which was kept from appellant, is

forever an answer to the claims now put forward

by the appellees.

The Drug Company had its opportunity to liti-

gate its rights in the courts of Colorado and if the



25

Insurance Company or the Drug Company had

made the effort to get the appellee into the courts

of Hawaii which were made to get the Drug Com-

pany into the courts of Colorado, the record does

not disclose any fact upon which to hinge a doubt

that the effort would have been successful.

The complaint (Pars. XXIV and XXV,Tr. pp.

18-19) sets up the collusive suit between the Drug

Company and the Insurance Company. This col-

lusive judgment was satisfied February 28, 1913 (Tr.

p. 384) and this cause of action then accrued to

appellant.

The appellees invoke the doctrine of laches

against appellant. They say that laches is to be

imputed to her through her husband, because he

did not commence litigation in his lifetime—that

her legal rights were lost by his delay.

At the eleventh hour they have moved to dismiss

this appeal.

The motion to dismiss was reserved until the

eve of the hearing. It was served on attorneys

for the appellant May 7, 1920, at Denver.

In the meantime appellant had paid over $700.00

court costs and costs of printing the record, and

several hundred dollars more in the way of ex-

penses necessary to present her case to this court.

This is the only laches in the case.
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There is a circumstance of this case to which

attention has been called briefly, which is worthy

of further notice. This is the fact that the ap-

pellant furnished the only proof ever furnished

of the death of her husband. "We call attention,

in the appellant's first brief, to the pleading in

the ^^suif' of the Drug Company against the In-

surance Company, to the sneaJcy nature of the alle-

gations of the complaint, and the admission of the

answer therein, on that subject and to the palpable

falsehood contained in the answer of the Drug

Company, in this case, respecting that matter. The

conduct disclosed is not only inequitable; it is con-

temptible. No court of equity will strain its con-

science to afford relief to the parties guilty of this

conduct.

As we understand it, counsel who appear in this

court for the Insurance Company are not the

counsel who participated in the collusive suit in

Honolulu. It must be assumed that they are under

a misapprehension as to the facts with respect

to that suit, otherwise they would not write these

sentences found on pa^e 59 of their brief:

^^Under the compulsion of that judgment,

and not as a voluntary act, this appellee was
compelled to pay Benson, Smith & Co., Ltd.,

the proceeds of the policy.

This change in position was brought about

solely by appellant's failure to bring a timely

proceeding in the courts of Hawaii. By her

failure to do so, which has resulted in the pre-

judice to the Insurance Company, appellant
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has lost her right, if any such ever existed, to

have the policy reformed."

The Insurance Company purposely kept the fact

of the institution of this suit a secret from appel-

lant. It let its co-defendant now, and co-conspira-

tor then, have all the benefit and advantage of what

the appellant had done to assert her rights to the

proceeds of this insurance polic}"; it let the Drug

Company have this benefit without her knowledge;

it joins the Drug Company now in denouncing a

failure of the appellant, to do that which they con-

spired to prevent her from doing, as fatal to her

claim.

THE DRUG CO^TPANY IS WITHOUT ANT RIGHT ON THE THEORY

OF THE CASE ADOPTED BY ITS COUNSEL.

Counsel for the Drug Company present ^^ three

possible theories of the transaction which resulted

in the issuance of the policy and adopt as their

own, the third, to wit:

''The transaction was a mutual tri-party
agreement * * * supported by a valid con-
sideration moving between each one and the
others of the three parties to the agreement.''
Brief Drug Co., p. 10.

This theory, of the first basic fact, differs from

ours only in that it assumes Eumsey to have been

a free agent when the transaction was had and
that he entered into it of his own free will and
accord. We pointed out in our main brief the
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facts which show that Rumsey Jiad no say and

exercised no will in the transaction. We also dis-

cussed there the ^^alternative" adopted by counsel

for the Drug Company as ^^the correct one'- (Ap-

pellee's Brief, pp. 12 to 16). The brief of the

Drug Company fails utterly to meet the proposi-

tion of law that the language of the policy is part

of the contract, if the transaction was, as counsel

now say, the result of a contract freely entered into

by Smith Rumsey, Gignoux, the. Drug Company

and the Insurance Company. Counsel are, of

course, compelled to rely on contract or on coercion;

to claim (1) that Rumsey agreed that his life might

be insured hy the Drug Company for the Drug

Company or (2) to admit that the Drug Company

insured his life for its benefit, without regard to

Rumsey 's wishes or consent.

They choose the first alternative and, in so choos-

ing, cast themselves into a pit almost as deep as

that from which they would thereby escape.

Counsel nowhere question the fact that the terms

of the policy entered into, and became part of, the

contract under which, as they contend, the policy

was taken out. This proposition rests on such uni-

versally accepted and sound legal principles that it

cannot be questioned.

Counsel refer to the 'transaction" under which

the policy was applied for and issued as a '^ mutual

tri-party agreement". This, of course, is mere in-

advertence, if, as seems to be intended, Smith, Rum-
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sey and Gignoiix are referred to. The Drug Com-

pany and the Insurance Company were certainly

parties to the ^^transaction", whatever its nature.

On page 14 counsel refer to the transaction in

these words

:

^^If, as we contend the fact here w^as, the

policy was part of a mutual agreement between
these men which rested on a valuable consider-

ation moving between them.''

We agree with counsel that "the policy iras part

of a mutual agreement", if there was such an agree-

ment, and a most important part too. There is not

a word in the record to indicate that the parties

ever contemplated anything with respect to the

terms of the policy which is not written into the

policy. Suppose it were claimed here that Smith,

Rumsey and Gignoux had agreed on some other dis-

position of the proceeds of the policy, than that

written into the policy, such claim would stand

on no different footing than the claim now made

that the recital:

^^The insured, having reserved the right, may
change the beneficiary ^ '^ ^ at any time'%

is not a part of the policy.

The court cannot take this life insurance away

from Rumsey 's widow unless it can say that these

ivords of the policy mean nothing, that they never

meant anything, that they were eliminated from the

policy by some magic not disclosed by the record.

Counsel are too prudent to claim, in so many words,
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the things which inevitably follow if their claim

made be allowed. Some of these are

:

The provisions respecting a change of beneficiary

are nugatory.

The policy says the insured reserved the right to

change the beneficiary. The statement is false. The

policy says the insured may change the beneficiary

at any time. The statement is false.

The policy provides for two classes of beneficiary

:

(a) Named beneficiary

(b) Absolute beneficiary.

Benson Smith & Co. was the named heneficiarij.

as the policy was written but this is all wrong, false,

a mistake. Benson Smith & Co. was the absotate

heneficiary and these words of the policy apply to

them, although the policy is not so written; ^'Dur-

ing the lifetime of an Absolute Beneficiary the right

to revoke or change the interest of that benefi-

ciary will not exist". True none of the ;^^'6^ parties

to the transaction (adopting the Drug Company's

theory), the three individuals more or less con-

cerned, nor the two corporations, ever so claimed

before, but this court is asked to give this construc-

tion to enable the Drug Company and the Insur-

ance Company to maintain the clandestine scheme

under which the Drug Company sued and obtained

judgment against tlie Insurance Company.

After having said that ^^The policy in qu'^stiou

(which, of course, includes the provision for a
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change of beneficiaiy) was part of a mutual agree-

ment between three men, learned comisel for the

Drug Company proceed naively to argue, that be-

cause one of the parties to the agreement was, there-

by, clothed with dominion over the subject mat-

ter of the agreement, which dominion enabled this

party to prevent another party to the agreement

from exercising his rights thereunder, the courts

can give the injured party no relief; such fact

emasculates the agreement of its only potention ben-

efit to one of the parties to the agreement, ^'cuts the

heart out of the covenant", as it were.

// the recital of the policy that Riimsey had re-

served the right to change the policy, at any time,

be true, then this right was part of ^^the mutual

agreement" and that which the policy required

any other party to the agreement to do, in order

that this reserved right might be exercised, such

other party was required to do, on such terms as

law and equity imported into the contract, i. e, re-

fund of the premiiuns and interest. Failure to do

what was so required was a wrong against the party

in whose favor the right was reserved. And the

wrongdoer now seeks to benefit by its own wrong.

Continuing the process of reasoning, to which the

exigencies of the case drive them, counsel say:

^^Where 'a policy has been assigned, pledged
or otherwise placed in the possession of one
pursuant to some contract, the possession is an
effectual pledge or guarantee that no change
of beneficiarY will be made. So lon^: as the
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beneficiaiy holds the policy under such agree-

ment, no change can be made/'

And again, page 17:

^^If the policy in question is to be regarded
as Rumsey's, then the uncontradicted facts

show that he assigned or pledged it to Ben-
son, Smith & Co., for a valuable consideration,

namely, the payment of the premiums and the

interest which Rumsey was given, through the
company, in the policies on the lives of Smith
and Gignoux."

One might as well argue that delivery of a pledged

article to a pledgee is an effectual pledge or guar-

anty that the pledge will never be redeemed and

that the refusal to deliver the pawn clothes the

pledgee with all the rights of ownership.

'^So long as the beneficiary holds the policy under

such an agreement, no change can be made", con-

tinues the argument with an ingenuousness that is

refreshing. So long as the pawnbroker refuses to

let me redeem my overcoat, I must suffer the cold

winds, like poor King Lear!

We do not gather from the correspondence be-

tween Smith and Rumsey, referred to on page 16

of the Drug Company's brief, the same meaning as

that imputed by learned counsel. The significance

of Smith's letter of January 22, 1907, is that he

there recognized the right of Rimisey to change the

beneficiary and the justice of the proposed change

from the Drug Company to Rumsey 's wife. Cupid-

ity had not yet engaged in a contest with conscience
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—and won. So the letter has all the advantages of

contemporaneous construction. Of statements against

interest, made ante litem motem and of interpre-

tation by conduct inconsistent with the position now

taken. We have elsewhere herein pointed to conduct

of the Insurance Company showing a like construc-

tion on its part. Rumsey's correspondence with

Smith shows that Rumsey always took the position

that he had the right, which the policy says he had

'^reserved''. The correspondence was in no sense one

relating to compromise, nor is it to be cast aside

as a non-accepted offer, it is an acknowledgmpnt

of a right.

NO VESTED INTEREST IN THE DRUO COMPANY.

A consideration of the terms of the policy will

show that it does not require any distortion of its

provisions to sustain the claim of the appellant.

The contract with the insured is set forth in

the policy itself.

Nothing has been adduced to vary this contract.

By the contract the insurer was to pay, on the

death of the insured, to the beneficiary therein

named, or to such beneficiary as may have been

duly designated. There is no distinction, superior-

ity or preference in rank.

By the terms of the contract, the insured ^'re-

served the righf to name tvho should take the

proceeds of the policy upon his death, just as
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fully, and completely, and absolutely, as if no bene-

ficiary had been originally named.

The following provision of the change of benefi-

ciary clause, '^The insured, having reserved the

right, may change the beneficiary or beneficiaries

at any time'', is complete, when the things which

the insured was, by the terms of the policy required

to do, have been done.

There is contained in the policy only one reserva-

tion against the exercise of this power, and that is,

at the time of exercise of the power, the policy must

not be assigned.

When the change taJxes effect is a different ques-

tion.

There does not seem to be room for doubt but that,

under \he terms of the policy, the insured had a

right to revolve the designation of the beneficiary

named in the policy without appointing another.

If there could be any doubt about this the use of

the word ^^ revoke" in that portion of the change

of beneficiary clause last above quoted clearly im-

plies this right.

This being true, an attempt to designate another

as beneficiary although the attempt might, for some

technical reason, be ineffective, as a designation of

a new beneficiary would amount to a revocation of

the named beneficiary.

That what the insured did amounted to a revoca-

tion of the named beneficiar}^, cannot admit of dis-

pute.
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The named beneficiary took the policy subject to

the right to change tlie beneficiary; otherwise the

terms of the contract must he altered and retvritten

hy the court.

Aside from the first two paragraphs of the policy

there is, running all through the policy, the idea that

it, the insured, retains the right to assume and exer-

cise control of the policy and its proceeds.

Thus, Tr. p. 28,

^^The policy participates in the profits of
the company as herein provided."

The next paragraph states that if the insured is

living on a day named,

''The company will then apportion to this

policy its share of the accumulated profits, and
the insured shall then have the option of one of
the following:

''Six Accumulation Benefits.

"(1) Receive the profits, in cash and con-
tinue this policy by payment of the same pre-
mium as previously; or

"(2) Receive the profits, converted into an
annual income for life, and continue this policy

by payment of the same premium as previ-

ously; or

"(3) Receive the profits, converted into ad-
ditional paid-up insurance, subject to evidence
of insurability satisfactory to the company, and
continue this policy by payment of the same
premium as previously ; or

"(4) Receive the entire cash value as stated
below, converted into an annual income for life,

and discontinue this policy ; or
" (5) Receive the entire cash value, as stated

below, in cash, and discontinue this policy; or
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*' (6) Receive the entire caslt value, as stated

below, converted into paid-up insurance payable
at death, and discontinue tliis policy."

A consideration of these and other clauses shows

that in case of the continuation of the life of the

insured, for the period mentioned, the named iene-

ficiary could receive no benefit from the policy with-

out further action on the part of the insured, and

that, as these things go, tlie insured, and not the

beneficiary, would reap the benefit.

In the clause of the policy commencing at page 28,

it is provided that the company must send to the

insured a statement of the results of the six accumu-

lation benefits, and if the insured does not make

selection, the policy '^ shall be converted into an

annual income for life".

In such annual income for life, the beneficiary

coidd have no interest.

The clause of the policy found on pages 29-30

provides for loan values, all for the benefit of the

insured, and nothing for the benefit of the benefi-

ciary.

In the second paragraph of the clause commencing

on page 31, the insured's written request is to govern

rights under the policy in case of failure to pay

premiums, and in the next clause the provision for

the pa^rment of a premium in default is based on a

request of the insured.

It will further appear that the insured had the

policy at all times absolutely within his power, not
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only by the right to change the beneficiary, to re-

voke the named beneficiary, to designate an abso-

lute beneficiary, as it is called, but, by his choice

of the six accumulation benefits, to destroy any in-

terest of the named heneficiary.

The same thing might have been done by procur-

ing a loan or by changing the mode of payment of

the proceeds of the policy to installments, as pro-

vided in the policy.

And so, in many other tvays, to which we do not

deem it necessary to call attention, all interest in or

benefit from the policy might have been taken away

from the named beneficiary.

This being true, there never was any vested right

in the named beneficiary.

The correspondence with the Insurance Com-

pany, relating to the change of beneficiary, begins

with a letter from Mr. O'Donnell, attorney for the

insured, dated June 8, 1907 (Tr. p. 257) requesting

a copy of the policy. The reply of the Insurance

Company, dated June 14, 1907 (Tr. p. 258) states:

'^Upon written notice from the insured ^ ^ * infor-

mation * ^ * in regard to the policy" will be fur-

nished.

Mr. Rumsey made a written request and the com-

pany complied with the request.

^^The insured' ' was thus recognized as the person

having the right to control the acts of defendant

with relation to the policy.
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A letter from the company dated June 27, 1907

(Tr. pp. 259-260) refers to the policy by number

and name. It states the date, the amount, char-

acter of the policy, the age of the insured when

written, the amount of the annual premium, and the

time to which the premium had then been paid,

and then follows this significant statement:

^^The policy is tvritten in favor of Benson,
Smith & Co. Ltd. or its legal representatives,

or to such other heneficiary as may he desig-

nated hy the insured in accordance tvith the

terms of the change of heneficiary clause in the

policyy which reads as follotvs:''

The change of beneficiary clause is then set out.

Note the language above quoted from this letter.

This is the construction placed tipon the policy hy

the company. We quote again:

''The policy is written in favor of Benson,

Smith & Co. Ltd. or its legal representatives,

or to such other heneiiciary as may he desig-

nated hy the insured/'

It stands out clear, from the foregoing, that if the

Drug Company had a vested interest in the policy

by reason of the transaction under which the policy

was issued or by reason of being the named bene-

ficiary therein or by reason of any or all the facts

now before this court, the company which issued the

policy did not suspect it.

The fact that the insured was later furnished by

the Insurance Company with a form for change of

beneficiary and the language of that form preclude
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the time it furnished this form, that the Drug Com-

pany had a vested right.

The form recites that the change is made *4n

accordance with the change of beneficiary clause"

(Tr. p. 261).

The brief filed by the Insurance Company, May
11, came to our attention late on May 12th.

Part V of this brief is devoted to the subject we

are now" discussing.

We think a fair reading of the brief discloses

that counsel responsible for it have very little, if

any, confidence in the theory of ^'vested rights" out-

lined in the Drug Company's brief and stated more

at length in the Insurance Company's brief.

They, practically, defend against appellant's

claim on the ground that the delivery of the policy

to the Drug Company amounted to an assignment

of the policy, by Rumsey.

Such an agreement must result from operation of

law alone, for there is not a word in the record to

support the idea that the parties ever had any

thought of entering into such an agreement.

If there was an agreement between Smith, Rum-
sey and Gignoux which prevented any one of them

from withdrawing his policy from the Drug Com-

pany without the consent of the other two, it was

incumbent on the Drug Company to establish the
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agreement. This it has not attempted to do. There

is no suggestion of any such agreement in the cor-

respondence between Smith and Rumsey, either in

that which preceded or that which followed the rup-

ture of their friendly relations. In our first brief

we called attention to the fact that if there had been

such an agreement the jDolicy which it is now admit-

ted was ^^part of the mutual agreement'' would not

have contained a provision that the insured ^^ having

reserved the right, may change the beneficiary ^ ^ ^

at any time".

In Grimbley Harrold, 125 Cal. 24, cited, the

insured agreed not to change the beneficiary, where-

as, in the case at bar, Rumsey not only did not agree

that the beneficiary could not be changed but ex-

pressly reserved the right to make the change.

There is absolutely nothing by way of agreement,

suggested by the record, which prevented Rumsey

from, changing the beneficiary just as the policy pro-

vides. Rumsey received no consideration, from the

Drug Company, for permitting it to insure his life

in its favor, hence the claim to the polic}^ and its

proceeds, under the theory of assignment by

Rumsey to the Drug Company, is a later day

thought, the result of conviction that something

must be interpolated into the case, which is not in

the record, to justify the affirmance of the judgment.

The object of life insurance is to provide a fund

for those dependent upon the insured (Mutual Life

Ins. Co. V. Lowther, 22 Colo. App. 623). Ordin-
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arily the beneficiary of a life insurance policy is

such a dependent. When one having some natural

expectancy of benefit from the continuation of the

life of the insured is named as beneficiary, different

rules apply than those applied in cases where

the beneficiary occupies a relation such as in the

case at bar.

A policy of insurance does not create a vested

interest in the beneficiary during the life time of

the insured, when, by the terms, the insured reserves

the right to change the beneficiary. Under such

a provision the right of the beneficiary vests con-

ditionally, not absolutely, and the insured, with-

out the knowledge or consent of the beneficiary,

may designate another, for the reason that the

rights of the person named in the policy as bene-

ficiary are subject to be defeated by the terms of

the contract naming him as such. In other words,

this is a condition of the contract, and his right

is therefore subject to it.

Hopkins v. N. W. Ins. Co., 99 Fed. 199;

Mutual Life Ins. Co. v. Twyman, 92 S. W.
(Ky.) 335;

Hopkins v. Hopkins, 17 S. W. (Ky.) 864;

Atlantic M. L. I. Co. v. Gannon, 60 N. E.

(Mass.) 933;

Martin v. Stubbings, 18 N. E. (111.) 657;

Delaney v. Delaney, 51 N. E. (111.) 961;

Splawn V. Chew, 60 Tex. 532.

Hopkins v. Insurance Company, supra, is a very

strong case in favor of appellant's contention and
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we ask the court to read it carefully. The rights

of the parties are settled by reference to the lan-

guage of the policy. It is, in effect, held that there

can be no such thing as a permanent or vested

interest in a beneficiary named in a policy which

contains provision giving the insured the right to

change the beneficiary. Under such circumstances

it is declared:

'^The right of the beneficiary is inchoate and
a mere expectancy during such lifetime, and
does not become vested until the death of the

insured happens with the policy unchanged",

and Mr. Justice Gray asks this question, very per-

tinent, in the case at bar.

^^Has a beneficiarv a S^ested interest' when
the certificate or policy itself, the association's

by-laws, and the statute under which it was in-

corporated all provide that the payee or bene-

ficiary may be changed at any time without re-

quiring the consent of such pavee or bene-

ficiary" (99 Fed., p. 201).

Cooley's Briefs on Insurance lays down the rule,

without question or doubt, that in a policy of the

kind here being considered, the beneficiary has no

vested right, but merely an expectancy, while the

insured lives. In Vol. 4, at page 3770, it is said

:

^^The original beneficiary in whose possession

the policy is cannot, however, defeat the change
by refusing to surrender the certificate."

On page 3772 the author states in bold faced type

the above principle for which we contend, and sup-

ports it by innumerable authorities.
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The rules of procedure in effecting a change of

beneficiary are intended only for the protection of

the insurer, and therefore may be waived by it.

Adams v. Grand Lodge, 105 Cal. 321-326;

45 Am. St. Eep. 45;

Simcoke v. Grand Lodge, 84 la. 383, 386, 387,

388; 15 L. R. 114;

Manning v. Ancient Order of Workmen, 86

Ky. 136, 140, 141; 9 Am. St. Rep. 279;

Grand Lodge v. Reneau, 75 Mo. App. 402,

409, 412;

Fanning v. Supreme Council, 82 N. Y. S.

733, 735, 736 (approved 178 N. Y. 629);

John Hancock Ins. Co. v. "White, 20 R. I. 457,

459; 40 Atl. 5;

Supreme Conclave, Royal Adelphia v. Capella,

41 Fed. 1, 4-8;

Order of Patricians v. Davis, 129 Mich. 318,

319, 320;

Pacific Mut. Life Ins. Co. v. Carter, 92 Ark.

378, 387, 388; 123 S. W. 384.

If the Insurance Company has waived a strict

compliance with its rules in regard to a change of

beneficiary, ^^or if it was heyond the poiver of the

insured to comply literally tvitJi these regulations,

or if the insured did all in his power to comply with

them, then the original heneficiary cannot be heard

to complain that the course indicated by the regu-

lations of the defendant was not pursued".

Lahey v. Lahey, 174 N. Y. 146, 154-158; 95

Am. St. Rep. 554;
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Nally V. Nally, 74 Ga. 669, 675, 676;

Supreme Conclave, Royal Adelphia v. Cap-

ella, supra;

Jory V. Supreme Council, 105 Cal. 20, 27, 31;

Isgrigg, Executor v. Schooley, 125 Ind. 94,

99, 101;

Grand Lodge v. Child, 70 Mich, 163, 170-173;

Joyce on Ins. (2) Sec. 751;

Niblack on Ins. (2nd Ed.), Sec. 223.

In the Insurance Company's brief it is said (p.

45):

^^Appellant's whole claim is based upon the

technicalities concerning the wording of the

policy."

If to claim the benefit of the plain wording of a

written instrument, of language incapable of con-

struction, of an instrument which must have part

of its terms torn from it before it can be given the

meaning which appellees would put upon it, be

technical, then appellant's claim is based upon tech-

nicalities.

It is to be noticed that the brief of the Insurance

Company does not, any more than the brief of the

Drug Company, take up the challenge in appellant's

brief to answer why, if the parties intended what

appellees now claim was intended, the Drug Com-

pany was not made absolute beneficiary. Why was

the policy written, as we have it in the record, if
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its provisions were mere sound and fury signifying

nothing.

Under their heading '^Errors Relied upon by

Appellant" counsel use this language in stating their

interpretation of one of our contentions (Insurance

Go's, brief, p. 7) :

^^(2) The Supreme Covirt of Hawaii erred
in holding that the Drug Company was the

absolute beneficiary under the policy."

^^Ahsoliite Beneficiary/'

The parties did not so name the Drug Company

but the Insurance Company now asks the court to

hold that company to be Absolute Beneficiary.

If the parties had been of the mind then, that the

Insurance Company's counsel is of now, the term

'' ahsoltite beneficiary'' would have been used in the

policy, in the same sense in which it is now used

in the brief.

The term is in the policy hut it is not hitched up

as counsel tvould have this court hitch it.

We cannot concede the conclusion to which the

authors of the Insurance Company's brief arrive

under the heading commencing page 46 '^The new
oifer—Its non-acceptance".

If what occurred betwen Rumsey and Smith, part

of which is stated under this heading, but the whole

of which we ask the court to read, were merely
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a voluntary offer, based on no obligation, there

might be some plausibility in the contention put

forward.

It was not an offer as much as it was an ac-

knowledgment, and the difference between Smith

and Rumsey as to the terms upon which Bumsey

might exercise this acknotvledged right did not de-

tract from the force of the acknowledgment of the

nght.

The words in Rumsey 's letter ''m taking over

the policy I should prefer to do so at the June

payment" simply relates to the time when the

premiums should be refunded. Rumsey wanted the

refund taken out of the payment which Smith was

to make to Rumsey, for Rumsey 's stock, in June

following.

Nor is the language of Smith in his letter of

April 11, 1907, correctly interpreted in the brief.

The words,

*^We will therefore consider this matter as

closed",

do not mean that the transaction is to be aban-

doned. What it means is that the transaction is

concluded, and is to be finally settled on the terms

contained in Smith's letter of January 22, 1907 (Tr.

p. 140). Smith ended the argument. This is shown

by his letter of September 25, 1907.

Counsel apparently admit the proposition that

the Insurance Company might waive ih^ provision
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for endorsement of the change of beneficiary on

the policy. In discussing the facts on which the

claim of waiver is predicated however they endeavor

to perpetuate the mistake of the Territorial Su-

preme Court, so clearly exposed in appellant's first

brief, pp. 28-31. They continue to ignore the fact

that this premium was accepted from the Rumseys

at and bv the Home Office in June 1910.

OTHEK ME3I0RAXD.A, AS TO THE INSURANCE COMPANY'S

BRIEF.

Time prevents any extended consideration or dis-

cussion of this brief. We may only notice some of

its more palpable lapses.

Thus on page 11, speaking of the circumstances

under which the insurance policies were taken out,

it is said:

^' While the record shows (Rec, p. 159) that

Mr. Smith suggested that each of the principal
stockholders should insure his life for the bene-
fit of the corporation, there is no element of

threat or of a refusal to comply with the sug-
gestion in the entire transaction. On the con-
trary, the depositions which form part of the
agreed statement of facts, and which are the

only evidence on that point, unanimously sup-
port the contention that there was a voluntary
agreement between the three principal stock-

holders." (Italics ours.)

Counsel have failed to read the letter of Smith to

Rurnsey dated December 25, 1907 (Tr. 159), printed

on page 19 of our first brief.
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On page 25 of the Insurance Company's brief af-

ter claiming that the Drug Company had a con-

tractual interest in the policy and therefore its

act in Avithholding the policy was not wrongful, it

is said:

^^A court of equity must look thru the con-

tract to ascertain the real intention of the par-

ties."

So it should, but in the case at bar the court must

look 'beyond the contract and have visions in order

to hold that the real intention of the parties was

expressed neither in the written contract nor in

anything that was ever said between them nor

in any single scrap of paper, which ever passed be-

tween them.

Both appellees claim that the Insurance Company

has paid the Drug Company. We assume this to be

the case. Trial judge found and the record con-

clusively shows that the two appellees dealt with

each other covinously, to defraud appellant. That

the combination formed, whatever may be its de-

tails, persists, is shown by the fact that the Insur-

ance Company raises the question that if appellant 's

contention, as to the facts surrounding the taking

out of the policy, be sustained, then there never

was any liability on the policy. We think the In-

surance Company is estopped, certainly the Drug

Company is estopped, from making such a claim.

The raising of the question is cumulative evidence

of the fact that the combination against appel-

lant continues.
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Cammack v. Lewis, cited in the Insurance Com-

pany's brief is strangely like the transaction shown

in the record when we compare Smith's holdings

in the Drug Compan}^ with those of Gignoux, to

say nothing of the discrepancy between the hold-

ings of Smith and those of Rumsey. We are in-

debted for the citation of

Finnic v. Walker, 257 Fed. 698,

on page 41 of the Insurance Company's brief. It

conclusively appears that Rumsey either ^^was a

very sick man" at the time that the policy was taken

out or that he became ''a very sick man" shortly

thereafter and ^^that the amount of the contract

compared with what was paid, permitted playing

for a laro-e stake".

We cannot allow counsel to select our ground for

MS.

We expressly stated in our opening brief that

we did not intend by the order in which we stated

our contentions to indicate that we regarded any one

of them as more persuasive, important or more

conclusive than the other (p. 11). In that brief

we showed conclusively, as we think, that Rum-
sey had a right, by contract with the Drug Com-

pany, to change the beneficiary.

We undertook to shov/ the elements that entered

into the contract, under which the policy was

taken out, assuming it to be true, as contended bv
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appellees, that the policy ^Yas taken out as the re-

sult of a contract to which Eumsey was a party.

The Drug Company, in its brief, confesses our

contention that the policy must be taken to be an

integral part of such a contract.

The Insurance Company does not deny this con-

tention. Both claim that, somehow, somewhere, by

some chemic undisclosed or by some occult force

undiscovered, the plain provisions of the policy,

respecting change of beneficiary, were erased, oblit-

erated and cut out of the contract. We say that the

court will find these provisions just where they

were put, at the time the policy was issued. They

were not written in invisible ink. Everybody con-

nected with the transaction knew all about them all

the time and every act of everybody connected with

the transaction is consistent with the idea that

everybody miderstood everybody else's rights in

just the sense the substituted beneficiary, wife and

widow, now contends them to have been, until Smith

and Rumsey disagreed or Eumsey 's rapidly failing

health aroused Smith's greed. And so we say,

as we said in our original brief, that the question

of insurable interests, either at the date of the pol-

icy or afterwards, the question whether the cessa-

tion of insurable interests changed the rights of

the parties, the question of gambling contract,

wagering on life and the like, the question of

whether the Drug Company, thru Smith, agreed that

the wife might be substituted as beneficiary, the
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question of whether the Insurance Company waived

the requirement that the change of beneficiary

should be endorsed on the policy and even the ter-

giversations of the two corporations vAich com-

bined to resist appellant's claim, may be left un-

decided because there is no difficulty, either in law

or in fact, in the way of holding the appellant en-

titled to recover under the contract which, as ap-

pellees contend, originated whatever rights any

party to the litigation ever had as well as the ob-

ligation of the Insurance Company.

We do not, however, waive any right of appel-

lant and we have mentioned the time when we re-

ceived the Insurance Company's brief in order

that the court may understand that failure to reply

the various phases thereof is caused by lack of

time and not by acquescience of its contentions.

Respectfully submitted,

T. J. O'DONNELL,

LOEEIN AnDEEWS,

W. B. PlTTMAN,

Attorneys for Appellant,




